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is prohibited, 
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989. In Marion, the Supreme Court indicated that the statute of 
limitations was the primary safeguard against the bringing of overly 
stale criminal charges (404 U.S. at 322). In this case, there can 
be no dispute that both of the indictments were brought well within 
4/ 

the applicable period of limitations. 

Although the Suprem2 Court has found that the Sixth 
Amendment is inapplicable to pre-indictn nt celay situations, the iy 
Court explicitly has left open the possibility that a demonstration 
of “actual prejudice" stemming from such a delay, could require a 

k : 1 
dismissal under the due process clause of the Fifth Anendment. Unites 


States v. Marion, supra, 404 U.S. at 324. Under this standard, the 


a the burden of demonstrating at least that the delay 
cause... substantial prejudice to the defendant's rights to a fair 
trial or that the delay was an intentional device to gain tactical 
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of a mayor narcotics operation, as is here alleged, is a painstakingly 


slow and careful endeavor. Such an investigation often depends 


for its success on confidential information derived from participar 

in the conspiracy, who, for one reason or another, decide to co 

ate with the governn 
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motion for severance. 


‘AS RARS oe ; mls cue he :; 
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February, .1975 violated his right to a speedy trial. In analyzing 


such a claim, we mus ply } ad hoc balancing:test enunciated in 
Barker v. Wingo (1972) 407 U.S. Under this test, we 
four factors: tan the length of the delay; (2) the reason for the 
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United States v. Robe 


(April 9, 1975) Slip Op. 2795. 


Before assessing each of actors individually, we 
deem it important to emphasize that the circumstances 
litigation are unlike those in any other 
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Of April 30, 1973, there was no publication of this fact to the de- 


fendant or to the outside world prior to December 20, 


the indictment was ordere } Te Thus, several of the 
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Oppressiv etrial incarceration, the minimization of anxiety an 
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assuming trial does commence in October as planned, the 

doubt that both the court and the government have moved expedi 


Since the indictment unsealed to bri his complicated, 


long narcotics conspiracy case 


the Delay 
As the Supreme Court noted in Barker, the length of the 
"1s to some extent a triggering mechanism," since until there 

is some delay thet is “presumptively prejudicial," there is no 
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denied 411 U.S. 935; United States Infanti (2d Cir. 1973) 
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(4) Prejudice t he Defendant 

Finally, we come to the fourth factor - prejudice to 
the defendants. The Supreme Court in Barker indicated that >rejudice 
should be evaluated in the light of the interests of defendants 
which the speedy trial righ as designed to prote There, the 
court ide ied thre uc interests (407 U.S. 

event oppressive 
(ii) to minimize anxiet de cern ccused; and 
(231) t6 Bimi he possibilit h the defense 


impaired 


As noted 
relevant to the delay be 
indictment and 
Gefendant, urthern Ls ntly out on bail, and 
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SS unconstitutional, period of time. 


As for the possibility that the defense may be impaired, 


5, aS the Supreme Court noted in Barker. is “the most serious" 


ree interests the Six men ment was designed to prot: 
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"the inability of a defendant adequately to prepare his case 


the fairness of the entire system.” 407 u.6» at 532. 


In the instant case, however, the only prejudice the 


defendant claims at this time is the dimming of memories, the loss 


of documents, and the death of witnesses. 


$s qiven for these allegations. In the absence of such a 

showing, it is c.ear that these vague and conclusory statements oO 

prejudice are insufficient to support a claim under: the Six Amendmen 
nited States v. Nazzar¢ 


(2d Cir. 1973) 472 


Cir. 1972) 471 F.2 


After weighing tiiese “cour factors, it appears that 

balance tips decidedly in favor of the government, 
clude that the defendant's Sixth Amendment right to a 
not be violated. We should note st the result would undoubtedly 
be the same if the ien¢ of the delay were computed from the filing 

sealed indictment the scheduled date of trial in October, 
1975, a peri¢ ) hir nontl. 3 lthough the defendant has limited 
himself to the period between April, 1973 and the date of his arraign 
ment in his moving papers. Absent a specific showing of prejudice, 

is clear that such a delay - which is not without substantial 

justification - will be excused. See, Barker V- Wingo, supra, 407 
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States v. Saglimbene, supra .2d 


suvre, 464 F.2d 499. 


ndictment 


Gefendant a 


to Rule 6(e) of the 
the government violated R : of the Southern District's Plan 
Achieving Prompt Disposition of C 


to as “the Plan"). Both of these 


Taking the arguments in reverse order, 
tends that during the period between April 30, December 20, 
1974, the indictment was technically unsealed ) totalling 


six and one-half months 


timely applications for 


Rule 4 of > requires the government to be 

for trial within six months of the date a formal indictment 1s 

Rule explicitly excludes sealed indictments from its ambit. 
defendant contends that because the governinent did not seek timely 


t as sealed, tt 


of Rule 4 should apply. There is no dispute that the government 
announced its readiness for trial by “ v 19, 1975 - within six months 


of the formal unsealing of the indictment. 


The defendant's arguments appear to be somewhat sophistic. 
First of all, we feel that Rule 4, by its own terms, does not apply 
to the facts at bar. Despite the Aefendant's contention that the 
indictment should be deemed unsealed for the six and one-half month ’ 
period, the fact is that the indictment did remain sealed until 
Decembe@ 20, 1974, except for the single limited instance on June 27, 
1973 when Judge Wyatt of this court opened and resealed the indictment §& 
in order to issue a bench warrant. Secondly, even if Rule 4 was 
applicable, it seems clear that the government's failure to seek 
timely apriicat.ons for continued sealing would be considered excusab! 


neglect, especially in view of the fact t.at the defendant suffered 


no prejudice at all from any such negligence. 


Defendant's other ground for dismissal concerns the pro- 


prietyv of the sealing of the indictment itself. Rule 6(e) of the 


£ 
Federal Rules of Criminal Procedure provides: 


“The court may direct that an indictment shall be 

kep* secret unt’* the defendant is in custody or 

has given bail, and in that e' ent the Clerk shall 

seal the indictment and no person shall disclose 

the finding of the indictment except when necessary 

for the issuance and executim of a warrant or summons. 


; Relying on United States v. Sherwood (D. Conn. 1964) 58 F.R.D. 14, 
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(Recess.) 


(In open court - jury present.) 


THE COURT: Mr. Nesland. 
MR. NESLAND: Now, as the Judge told you, 


prior to .ne time we even began summations this is what 


fag 
Oe) 
o 
cr 


is called a rebuttal summation. I gave you at the ou 
approximately two and a half hours of what the Government 
contends the evidence showed in this case. I explained 


to you how the Government conte..djed each of those pieces 


Now, I can't go back into that and as you 
listened to defense counsel's summations, I had to expect 
of you and I'm sure you did consider as you listened to 


their arocuments what my argument was in the initial sum- 


mation. How I had explained this point, how I explained 
that point. I am limited now to respond to those argu- 


ments which are new. 


The first argument that I want to respond to 


is the so-called fog, .wo-called gloss. You didn't hear 
that from Mr. Newman. You didn't hear that from Mr. 
Sorenson's lawyer, Mr. Naden. You only heard that from 
Mr. Garland and Mr. Kadish. I submit to you that they 
A-44 
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were gl Sing nd that they were foggi!: 
said to you time and time again there is a 
framing them, he is framing them. Perna 
Verzino is framing them, Condello is framing 
Mastar.cuono is framing them. Everybody is 
Well, you think about it. 
on that frame? 
you who put that frame together? 
Think about it. Who is in on it? 
evidence, they cculdn't prove, so they couldn't argue, 
obviously that these guys got together for a frame. 
You know that Perna and Verzine toid those 
tories independent of each other. 


toldtiiem independent of each other. 


Mastantuono told them independent of the others. 


they scheme 


ramina them. 
S§ suggestion. The Government 
to these witnesses what thev were to testify to. 
Mastantuono identified every de.endant in this -- when 
identified Mr. Sorenson, 
Mr. Alaimo, when he identified Albert 
identified Carmine Consalvo, he had never 


A-45 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y = ‘91-1 


heard nor seen 


the suggestion? 
4 Photographs. He was shown photographs. 


3 


picked out Tony Stassi, mistaken identifica 


uv 
J 
oF 
zx 

1) 


t os 5 ‘ es * ‘ 
He ioesn't even know the otner witnesses. He looks 
through hundreds of photograpns and he picks out Tony 

Stassil. And if you look througn Government's Exhibit S 


h Stass three of them. Look at those photographs. 


m to pick out Tony Stassi? 


13 Even though when he is first shown a group of photog *p"* 
‘ \4 and he picks out Tony stassi, cain Bocecnichio says n 

; iggestion. Then he looks at that whole book again anc 
‘ 5 ne icks out Tony Stassi‘s photogr ph. You 100K at 

‘ those photograpns and you see if they don't look 11ke 

2 Tony Stassi 

Aw Then you have Condello. When he's arrested, 

x he begins to opoperate. i2 tells the Government about 


ut YYony Stassi, about Bubby Sorenson, 


” 

ine erzino and Perna were still in the street ana he's 

J 
- telling the Government then about these events that were 
“A happening in Atlanta, Georga. 


was in on it. how Tony Stassi 


1 
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Perna and Verzino are still on 


Mr. Garland arguing to you, that Mr. Bradley siid to hin, 


we know you know about the Stasfis. y through 


of Condello's testimony, anc 
Bradley's testimony, the 
answer or one question that 
suggestion to Condeilo 
Stassil. 


y page by 


And when Perna d ino began cooperat 


ever 


Mastantuono talks about, 


ve there, 
tocether, frame them together, y;overnment's 
Do you understand what that means? That 
means that the Gc ernment had to suggest not only the names 
but every fact he testified about. About the meetings 
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apout 


to suggest all of 


e 


ladies and gentlemen, 


Who 1S De you believe 


they ever Tony Bocchichio was $s 


ana when we were questioning 


and you heard them test 


hour after hour we spent preparing them. 


witnesses, we prepare ours. 


perjury, suggest them how to com 


but to 
in here ana 
vou have got to 


have got to 


that they were telling 


events 


they had never talked to rach 


NADEN : 


va 


some evidence 


Th re is 
snere sv 
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wag after h 


the event 


COURT: Two 
in the case before then. 
That's when Perna and Verz 


in the State Ccurts 


went through that 


you how implausible 
f they were schemi 
began cooperating, 
.n there an 
the August statement. You take 
lieve it and Perna begins co- 


operating and he tell you the story that he told 


the witness stand. they were 


schemindg back 


f the summation, 


boat as f as getting the righ 


f-ame. You know, they weren’ 


- 


NADEN: m sorry to interrupt you ag 


not intend to interrupt Mr. Nesland again. L974 is 


they were in State Court. 
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mrtg “Arto i; = 
JRa; t n't nave to i 


alia 


something like that. 


there and M 


Verzino and 


potneread 


Sorenson, 


for a withdrawal of the jury. 


MR. NESLAND: 50, we 


in 


r. Carland says to 
where is Cuzzie : 
Government 
Perna on there. 


there. Would that 


they said? 
oughout this 
That's t evidence of scheminc. 
idence 
t between 
Mastantuono and 


and Suzie, so we bring 


tell you you can't rely on 


y are bad people, they have committed 


you think tliat bothered Bubby 


do you think that bothered Charles Alaimo? 


MR. NEWMAN: Objection, your Honor. ask 


He knows very well those 
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comment from Mr. Nesland, 


apclogize for my shouting, 


a7 5 a 
1,aimo, +> 


Mastantuon h respect to 


Your observation is well 
MR. NESLAND: 
+hem because they were what they are. 


Now, they want you to say doi 


Why does defense 


only way out for Anthony Verzino, and 3 s the 


out. you te] the truth and the Government 


them ; } they make deals condit 


easiest way 


tells 


ioned 


easiest way out for them is to 


manufacture a bunch of 


garbage. 


iberately lie and frame people, 
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i what these nesses have yne. 


deals 


have 


be told everything 


(Continued 
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r. Garland read you Mr. Perna's testimony 

about key and he read you Mr. Mastantuono's testimony 
about t key. Don't you think that will go before the 
judge sentences Mario Perna? Don't you think the 
government will tell the court? Who brought it out? Who 
brought out through Mastantuono that he was in Bergen County 

+ he saw Mario Perna making a xey? Defense counsel? 

government did. 


If you recall, Mi. Garland was a 


you what he brought out on cross~examination and 


the testimony of Mastantuono. Well, what was brought out 
on direct examination? I asked Mastantuono that question. 
Tne government brought it out. Who brought out that these 
witnesses were criminals? Who brought out that these 
witnesses we liars, were perjurers? The government did. 
out on direct examination. Who brought out 
Mastantuono had perjured himself before the grand jury? 
‘he government. And who told you, "I lied before the grand 
the French; I 
Mastantuonco told you that. He admitted his grand jury 
testimony was false, where it was false, with respect to 
Astuto, the dead man. That is what he lied about. The dead 
the government find that out? Sure they did. 
them? Mastantuono told them, 
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Remember, back i 
Agent Bocchichio and he said, 
station wagon; it went to Stass : to Astuto.” 
‘hat was about a year and a half after he testified in the 
grand jury that it went to Astuto. Did the government 


hide that? It brought it out through Mr. Mastantuono. 


And he told you why he lied. It was because of Danielle 


Oulmet. You heard her testimony, too. Throughout that 
whole period of time he was try t keep her out 
Mr. Kadi 
Danielle had confessed everything but 
knew it was heroin. Precisely. Precisely. At 
why did he lie? Because 
from Mastantuono'’s testimony and 
testimony, was the car 
mtreal Danielle Culimet admitt 
Srought “ out? The government. 

y claim that the government is guilt 
subornatio f perjury. What else would one say when all 
the evidence is in against jy as it 1s against Joseph 
Stassi and Anthony Stassi and Bubby Sorenson. You 

of you show how those witnesses 


unless you say it is a frame. 
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PAGINATION AS IN ORIGINAL COPY 


MR. GARLAND: Your Honor, Mr. Bradley 
"I £irst spoke to him regarc*-7 this matter during this 
period. I stated to him I knew he was familiar with Anthony 
Stassi and his narcotic dealings.” 

MR. NESLAND: The defendants have to say this, 
because it is either the truth or it is a frame. The problem 
they have is ther’ is no way in this case to prove that these 
witnesses got together and framed them; so tr the government; 
the government did it. Well, I submit to you that is ridi- 

and it is obviously ridiculous. 

Mr. Kadish talked about gloss. Well, let's talk 


about the gloss with respect to the delivery at the 


Mirabella house. He says Mastantuono testified it was 


a Saturday. Did he show you the records? The hotel records 
of the Abbey-Victoria? Did he go through Mastantuono's 
passport? If you recall, I showed you those records on 
the opening summation. Mastantuono came in to New York 
on September 27th, Sunday, and he testified and 
testified. ile testified that it was early the 
or the morning thereafter, the 28th or the 29th 
car was delivered. That is i weekday, Monday or 

the calendar, unless we say he came in 
on a Sunday the next day was Saturday, the calendar 
was reversed that year. Gloss? He wants you to try 
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Mirabella; he wants you to try Autera, he wants you to 

try the agents, he wants you to try the prosecutor -- anybody 
Tony Stas,i, his client. All the evidence shows,ladies 
gentlemen, Tony Stassi to be the outside man and the 
man going to France, making the connections, making 
arrangements, negotiating for the heroin to come into 
VOEK. 

Badger Mr. Mirabella? You listened to me. Sure, 
I questioned him on those tolls, tolls that reflected 
calls to Carole Hoover, Stassi's girlfriend, tolls that 


reflected calls to Tony Stassi during a time period in which 


he says that he does not recall Sal Autera being there during 


that period. p I pressed him. Of course I would 
press him. 


“Do you recall when Sal Autera was there? 


"Well, it was either May of '74 or May of '75." 
But he came up one time, he said, during that 
What did Sal Autera say? "I came 
'74 and February of '75." Twice 
the last nine months Mr. Autera and his family have 
from Florida Mr. Mirabella. Mr. Mirabella couldn't 
recall when, and he could only recall there was one visit. 
that was not to badger him, but te show to you 
within nine months he could not remember these visits. 
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Ne you really believe tnat he 
that Sal Autera asked him on a weekday 
Mirabella was not home; his family was - home. 
The point is that you don't try Mirabella, you 
don't try Autera, you try Anthony Stassi, you try Joe 
have to find their guilt beyond a reasonable doubt. 
still haven't explained how all these witnesses 
Tony Stassi. 
Let's talk about what 
government has not given you 
Tony Stassl was ever 
icer from \ ssport agency and 
the Passport agency does not keep expired 
return them to the passport holder. So the government 
troduced into evidence Government's E ( You 
don't have the passport; you have tne pas Pp application. 
Government's Exhib the passport 
September, 1974, F you loox, 


s an area that yo j O number of previous 


trips abroad within the 12 months. It doesn't ask 


7 


the last four years. The last 12 months. 10 to 
And you also have the counrrie: intended to b 
No evidence that ! Stassi has been abroad? 


evidence that exists 


Now we get the real fog, 
that is the gloss about the glasses. Mr. Kadish read to 
you a number of reports that were put in of Mastantuono's 
debriefing. But he didn't go through these rotes. These 
are the notes that Bocchichio made of his debriefing of 
Mastantuono back in July and August. And if you read these: 
"Bec- and Mastantuono drove around the block a few times 
and parked in front of the i cae. At tais 
ec exited the vehicle and n a man in the stree 
Mastantuono has identified as one Andre Andreani. 
introduced Mastantuono to Andreani who informed 
he was not ready yet and they went to a snack 
coffee. Andreanl exite the snack bar, came back 
time ] nformed them that they were ready 
He and bec went to the Citroen and Andreani went 
sani informed him that they were going 
around the block and when he came back they were 
At this time Mastantuono noticed Andre*ni meet another man 


who entered 1e red car w: Andre Andreani. After they went 


around the block and passed them, Mastantuono pulled behind 


them and they started their journey.” 
No evidence at all? Mr. Mastantuono testified 
that Tony Stassi w n that red charger. £t. 16. FAGKe 


there. if you look in the other statements, he says 


y Stassi was in that 


um 
s 


the diner, 


and went to a private house. 


and drove to the back of the 


garage which was located 


a 
the d 


They entered 


house where they 


directly under the house. 


garage they say a man who wore glasses." 


Now the correction 


hichio made those, spoke 
people 
individual who had gotten 
There is 
Mastantuono testi 
the when 


either garage or 


ww" 


from the house. T 


. 


that Mast 


a= An 


white 


sorenson. Is 


recall 
and 


happened two years even b 


some of 


efore 


Ss, and can 


you 
to them iy: 
sleeping.' 


+” 


wad 


e car 


and that is exactly 


he saw Stassi with 


they were carrying 


he same thing he said 


+h 
Val 


hrough ose sta 


antuono was nterviewe 


, 
+ 


if you loo 


these 


Cadillac where you wou 


rT 


he lying about i 


> 


now and trying to reca 


the year before what 


that. There has 


th 


tement 


been 


hey drove approximately one-quarter of a 


entered 


mat 
glasses 
e suit- 
the 
Ss, 


a 


k 


statements 


lA 
t? 
last 


a4 


all 


mmh 
this association evidence. Nothing to 
he discuss with you Tony Stassi's telephone numbers? Three 
of them are in Anthony Verzino's book, seized from Verzino 
when he was arrested in 1974. Did he go through that with 
you? Did he go thirough Mr. Stassi's cards, the ones 
I went through with all the names and numbers? Did he go 
through that with you? And why would Bubby Sorenson's 
number appear under Bill and Bob? Nobody is glossing 
over the evidence, ladies and gentlemen. You just can't 
in two and a half hours or four hours or six hours or ten 
hours go through all the evidence in this case detail by 
detail. Bu I submit to you that the opening summation 
explained to you what happened in this case and why it hap- 
pened and explains the f $3 to you as it came from the 
government's case. 

You may recall that Mr. Newman in his summation 
made a dramatic point of the fact that when Mastantuono 
came back in November of 1974 he told Agent Bocchichio that 


Stassl was in the garage, but he didn't say anybody else 


was tnere. Now, that is why we have this statement which 


most of us have made to you that what counsel say is not 
evidence. What is evidence is what you heard from the 
witness stand and what you as exhibits. Because we 


are advocates. And if you read the testimony, Agent 
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Bocchichio's testimony on that point 

and this is when Agent Bocchichio is testifying 
Mastantuono telling him in November of 1974 that 
not Astutoc, it was Stassi, Bocchichio on direct: 


"Back in November when he told you about the house 


did he tell you anything else with respect to that c 


7A Yes, he told me that the 
to who he had originally told me 
Who had he originally told you? 
"A He said it was the Astuto, Cirillo organization. 
I asked him who it was delivered to and he told me it 
was delivered to Mr ss He sai s delivered 
to Anthony Stassi and the same people he had delivered 
and he said that Pierro was in the 
tuxedo, he had seen him in the album.” 
So in November, '74, he was telling 
the same people were at the New Jersey garage 
delivered the 
I respectfully suygest this 
rebuttal, because it does not rebut what I said. 
THE COURT: The jury will decide whether it rebuts 
I am not saying I am agreeing with what he says; 
permissible argument. 


NES LAND: Now, Mr. Newman sugge: 


mmh 

that the reason in february and March of this 

that Mastantuono had to identify Consalvo and Alaimo -- 
and, of course, his client is Mr. Alaimo -- the reason 
had for doing that was to help him with parole, to get 
an early parole. His parole date was October, 1975, 

he had this burning desire to move it 

testify to? He was ready to do his time 

testify to? Tney asked her on cross-examination, 

ever talk to you about getting parole? Did he talk you 
about getting out on early parole?" 

always going 

that that is 

no evidence here he ny burning desire 


or five months earlier. But I suggest to you 1 


for putting those people in this was to get out, why 


t he do it back in June, July, August, 1974, 

1973 when he was facing a lifetime in jail? Why? 

was just going to pick anybody out, why not pick them out 
he was facing a lifetime sentence? He saw hundreds 

If he was just interested in putting any- 

body in t! > cars and his motive for doing 1¢t to make 
he got out, why he do it when he was 

a lifetime sentence. But he didn't. He didn't because 


he never saw Mr. Alaimo's pic he never saw Mr. Consalvo's 


REPORTERS 
YORK NY 


mmh 
picture back then, he never saw Mr. Sorenson's 
thea; he didn't see them until February and March 
That is why he identified them. 
Mr. Naden asked you why did Detective Molfetta 
spend a great deal of time with Bubby Sorenson in 19 
identify the lighter? What had happened? 
Condello had been arrested and cooperated; Perna was 
Verzino was arrested. Three of the people he had been 
working with were out of Atlanta, and two of them whom he 
had shown that lighter to had been arrested. Do you thini 
he 1s yvoing to keep that lighter that he 
And Mr. Naden argued the government never proved 
that Sorensor. went to France chat the government 
proved he was meeting Frenchmen. Ss not 
That was Tony Stas ¢ France. 
to pick u} deliver narcotics. 
Vineton Avenue tolls, and 
Ovington Avenue, you will no 
there are alls to France. Ard 
September if you recall, that Condello went over 


Sorenson's apartment whi] 1e was hiding, and th. 


when Mr. Sorenso Conde] hat "Tony Stassi is over 


in France working on another load and you can have a piece 


MR NADEN: 1 not sure tnat is 


. -2 


just want to have my objection noted. 
The jury will remember. 
(R. NESLAND: Mr. Kadish when he began 
said to you, “God forbid that you should make 
and convict an innocent man." Of course, 
should acqui 
this case the government has 
evidence that Joseph Stassi is guilty, 
guilty, that Bubby Sorenson is guilty, and that Mr. 
proven that beyond a reasonzol 
you on b f of the government to 
he evidence and see if you are not convl 
a reasonable doubt, beyond any doubt that these d 
are guilty and you should convict them, 
MR. NEWMAN: May we have a 
please, your Honor? 


Ladies and gentlemen, 


minutes of 5 I would assume that you probably would rather 


t 
to work have rest. We could charge the jury 
have you start your deliberations. 
few minutes. 
excused.) 


Your Honor, I would respectfully move-- 


Ambo 


have not kept count bu would move again 
trial, and in deference to M Neslanc I wo. 
witndrawal of juror. It seems to upset 
a mistrial on y client. Mr. Nesland at 


late hour has injected into this case the credibil 


the government behind witnesses and indicated a public need 


to obtain a conviction. I S} lly submit to your Honor 
that I used nene of these phrases. He said, “God forbid 
you should acquit a guilty man.” I don't have the case 
but that has been condemned 
of Appeals in the Sec >irci He further 
if you are not convinced beyond a reasonable doubt, 
t these defendants are guilty and 
ully make this motion 


+ 


because I - think anything I said 


Your motion is denied. 
NADEN: The defendant Sorenson }j01} 
lso would like to add that in his remarks 
Nesland did put the credibil } € the govern- 


jeal for them 


th that on my charge. 


GARLAND : it please the Court, on behalf 
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Wuns 


that the agreements enterec 


with the witnesses Ferna and Verzino are 


the extent that they put the government in 


being part of the witness. They put them 


of the testimony delivered with the 
is the aqovernment's opinion the are 
truth or they would not put 
This prejudice comes home 
the testimony. 


apout tn + that the agreeme 


we have not made 
3 


i we cannot mare 


motions. 


; , 
gentlemen, before we 


nousexeepin 


rane 3 
oncernec 


t me now cive you 


ing down 


mmh 
that has been going this length of 
winded if you do that. So I will follow my notes 
carefully. 
But that leads to another cuestion: 
following notes one tends to drop one's voice. 
no secret that the acoustics in this room leave 
desired. If anyone has at anv time any trouble hearing me, 
please speak up and I will deem it a favor. I drop my 


voice -- and this applies to defense counsel would take 


it as a favor if anyone will call it to my attention, if 


you feel that you are not hearing or 
am going to charge 
have a short recess while counsel either 
presence can make suggestions, criticisms, 
Giiferent instructions, in other words, point out wherein 
they think I have not told , the law as it should be 
e reason that to you, I just want you to be aware, 
because when I send you out at that I 1 S$ going to 
ast time that I am going to sz 
an opinion, and even though it is the las Sime, Lt is sti) 
important. It 1s my purpose to give you the law correctly 
But that may not gO. You have seen 
counsel on several occasions convince me I am wrong at one 


time or another, and it may well be that counsel for one 


mmh 


side or the other will cail my attention to some 


thing that I either omitted or where 1 misspoke myself 


$0 I am going to ask at that time for the last time you 


keep your minds open until I finally give you the law as 


I settle upon it to be. 

Now, in this charge I am first going to refer 
briefly to the issues and then outline the general principles 
which the law has developed for guidance in dealing with 
these issues. Then I am going to discuss with you tne 
specific crimes set forth in the indictment. 

What, then, are the basic issues? 
co you just before summations began, the 
you must decide: there a conspiracy hatched in the 
Atl » penitentiary by and among Mario Perna, Anthony 


Verzinc, Jean Claude : hs or any two 


States? 
Second: fi<g did y one or all 
defendants on trial at any time become wil 
participants in tnat conspiracy? 
answer the first question in the negative, 
that of course ends your deliberations, because under 
theory upon which gs case has been tried there will 
else for you to consider. However, if you answer 
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the first question ii. the affirmative beyond a reason 
doubt and give a similar answer to the second gGuestion as 


to one or more of the defendants, then certain other cornse- 


quences will follow, which I will discuss with you later 


in this charge. 

So much, for the time being, for the questions 
with which you are confronted. Let me turn to the general 
rules the law has developed for your guidance in dealing 
with those questions. 

In the first >rlace, have told you before, 

you who must weigh the £: 
about the facts or that you may conceive 
them has any relevance whatever. 
learn that I don't have to tell you that. 
law I have the power, if I wish to exercise 1% ,. to 
exactly what I think about the facts and what think about 
the credibility of various witnesses, just so 
make it clear to you that you are not bound by my views 
On such subjects. Why do I tell you that I have such Pewer 
I don't propose to exercise it? Simply for this reason: 

I want you to thoroughly understand that it is 

my profound conviction that the Jury system only works if, 


indeed, the jury totally disregards anything that they may 


think the judge feels about the facts. So I just want you 
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telling you this 


fornality meet; I am telling you 


it 1s my profound conviction that, unless 


particular instruction, justice may n 
case. 
As finders of the fact you will, 
judges of the credibility of the witnesses. 
mystery atout how you judge the credibility 
Every day in your life you have occasion to 
credibility of people with whom you come in 
of your family, your friends, business associates, 
everybody who speaks to you wants Yeu to believe 
sne says, and in the course of your daily exis 
deveiop certain criteria or antenna by which you 
weight ,»ou will put on what people are saying to 
The 
to have the judgment of 12 p I tl > person. 
any one person has to make a decision as to 
these witnesses, he or she would only 
one set of criteria, one s of life experiences, 


On the other hand, has 12 


and I agree with it -- that a sounder 


1s reached if the 12 of ye t your common experie 


in making your decisions. 


52S 


Of course, 
contemplates, namely, discuss the t each other 
with an open mind so that each of : the benefit 


of the experience and judgment of others. 


Incidental to your function in this regard is the 


rule that your recollection of the facts controls. What I 
may remember or what counsel may remember is wholly im- 
material. It is your recollection that controls, and if 
*ave any question about anything that seems important to 
you can have the stenographer read back 

the testimony. Even then if you disagree with what 
stenographer back, recollection controls. 


are all fallible, and you are 


places the responsibility on you. 


your recollection is different from what the 
stenographer has done and if after giving due weight to 
stenographer's expert se you still conclude that 
section is correct, you have just got 
stenographer made a mistake. 


law places the responsibilit 


certain guidelines. 


vol 
d 


is that you are entitled ake into account the interest 


any witness may have i outcome of this action. 


To start off, a 
terest. 
defendants, on 
government witnesses, 


to falsify -- 


and that you should regard 


The point is 


and to what 


of the case, and, if so, 


interest has influenced his 


Obviously, you ju: don't 

he or she may have an 
interest and 

the testimony 

that 


Isn*t 


people who talk to you have 


what they say 


to say i 
account 
in the 
respect 
and 


yy - has val 
Aastantuono 


tion that comes 


these witness 


$ec5S 


deaf 
ie! 


the other hand, 
including government 


to some of which claims 


extent any witness has an 


whether and to what 


reject a 


interest 


Ce. ts 


1e 


Oulmet, 


ob 


2. 
ndant, 


He wants an acquittal. 


Claim that various of#the 


agents, had motives 


refer 


later-- 


-hem as interested witnesses. 


is for you to say whether 


interest in the outcome 


extent such 


or her testimony 


+ 
out 


witness 


but you consider 


do in everyday 


an interest in having you 


, t | ' 
and large, they wouldn 


take 


tneir interest 


Perna, Condello, 


is a related considera~ 


According to their own testimony, 


the case 


crimes charged against these 
The law calls any such person an accomplice. An accomp 
is a man or woman that could be convicted of 
that is on trial. 
The law says that you 
testimony of such a person, but 


special scrutiny. That is plain common sense. 


any person subject to prosecution for cximes may either have, 


cr think he has, an interest in ingratiating himself with 
the government by testifying on the government's behalé. 
Obviously, it is @m e comfortable to be on th 
box. Therefore, the 
common sense -- that you should take those 
in weighing the testimony of such 4 
having taken 
those C Du! you come t 
the witness has give! ruthful testimony, 
other witness. 
is the general rule about accomplice 
testimony. But as th tuestio - the veracity of these 
accomplice wi sses Ss ; vital 1l go into the matter 


in more derail. I n going to discuss the question with 
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wi 


less important t 


a judgment entirely within your province -- 


testimony came first 


stated as to him can be applied, 


proper, to any of 


are some of the 


oo 
1o 


of Perna's 


, a 


and become a 


thus avoid almost 


he 


Fr myreh 
rOurtn, 


gover 


A 


Irving Ben Cooper 
he might render, 


Parole. 


= 
meas 


oO 


ns ic 


govern 


efore 


ess Perna, not because : 


thar y other witness 


because 


brs & 
wWuUL 


in time and the principles 


pecause 


to the extent you 


Ss. 


the other acccmplice witnesse 


erations relevant to your 


testimony? 


S he readily 


various occasi 


perjury by 


sole rea for deciding to cooperate 


son 


ent witness was the hope that he couid 


ii 


certal incarcerat) 


could s; 


tne government 


although 


hope would be 


mom 
abl 


ent put in writing his promise 


whom ls to be sentenced -- 


ne j 


of court -- of any cooperation 


Similar information to the 


lve 


Those are 
viously ponder in considering Perna's testimony. 
me emphasize that they are only relevant to the 
whether his testimony is factual and accurate. 


conclude that his testinony was factual and accurate, it 


would be your duty to act upon it t would, indeed, be 


a violation of your oath 

on testimony which yo ind ) g accurate 
Simply because you disap ve f ats source. What i 
ting ; snc of yours or 


not nave mace 


Cooper when he 
here is whether 3 stimony s f ua ] 1d accurate 


issues which you are to 


for a moment 
government. 
will recall, 
he government's opinion, Perna varies 
absclute truth ; his testimony. 
the contract. 
Perna understood as the mear 


he, as the defendants 


: er? 
nderstand “truth 


t might want t 


accept the 


phasize that 1 j ly unimportant what vernment 


Lae 


} ir hare 
meant by that ee - y here 


challenging Mr 


ieved t Nesland 


a 


gener 
s tnat 
you has deliberately lied c a material 
is, a Matter important to tnis case, you may, 
reject and disregard everything that particul 


has said. But you are not re 


that part of 


upon such 
t common 


experiences some 


ives which caused 2 person 


common 


other called 
statements made by the witness 


claimed to be inconsistent with something the witness 


said on the stand. Now, such prior statements fall 


categories: those made not under oath, sucn as statements 


claimed to have been made to various government age! 
example; i the statements made under oath, 
as made before a grand jury, for example, those made 


the witness Mastantuono before the grand jury and 


etters roqgatory. 


own as evidence. They may 


establish any fact not otnerwise proved. 


function 1] o permit you to evaluate the sworn testimony 


witness as given 
guch statements help 
consider them. Otherwise 


ha + - 
respe > €o 


course, you don 


should not 


In this connection you wil 
Mastantuono gave testimony before 
the letters roga 


defendants in the station wagon transac 


find § testimony and rogat 


you should ignore 


Perhaps 


innocent 
indicte 
int enterpr 
those not so 
that associati 
be any number 
each other 


than 


fter 


treatment I have you may uf” evidence 


tion, along with all the ther evidence 


g whether or n ilt has been 


a reasonble doubt. 


would be your views 


testimony that wi control, wh 


attach 


never seen 


nteres:< 
anteres 


ee, re a. | o> = eee 
l mmh 3955 
2 the jefendant Alaimo. You will recall that Mr. Nesland 


3 told yor that the only @)rect evidence against him constituted 
4 his participation in the Citroen and station wagon delivery. 

5 The witness Mast.antuono was the only one giving that evidence. 
6 Therefore, you may not convict the defendant Alaimo unless 


satisfied beyond a reasonable doubt that Mastantuono correctly 


» 


identified him as participating in those two deliveries. 
9 This brings me to the question of reasonable doubt. 
10 Let me define that term for you. The words really define 


ll themselves. When you analyze it, it is common sense. 


1? In a civil case all that a plaintiff has to do 
13 is establish his case by what is called a preponderance ci 
14 the evidence, which boils dcewn to mean that it is more likely 
15 than not that what the plaintiff has asserted is true and 
16 the jury is entitled to give him his verdict. Now, that 
7 may be fine, and, indeed, is fine when all that is involved 
is wheLher A should pay B some morey. But the purpose of : 
3 the government in bringing a criminal case is to authorize 
x” the court to commit the defendants to jail And our liber- 
21 ties wouldn't be worth much if it were possible to put a man o 
Z in jail simply because his guilt seemed more probable than 
pA) his innocence. Therefore, the law says guilt must be 
24 established beyond a reasonable doubt. 
25 There are two words in that definition: "reasonable" 
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and "doubt. Th 


word "“reasonble” is last analysis, equa 


defining. It means a coubt for which you can give a zr 


It is not just a tanciful doubt or an excuse for ducking 

a disagreeable : Nobody likes to be in the 

of convicting a fellow human being. But the law would also 
be in a sorry state if jurors wouldn't take the responsibility 


is established beyond a reasonable 


part of the term goes 


expresses a reason 


reason for your doubt will probably 
either enable your fellow 
cdoubt is unreasonable, or 


will enable you to demonstrate to him 


she should have 


should be able to resolve 
-ourse, a doubt, like everything else i: 
reasonable doubt, must be based on the evi 
f evidence, not on something you mé 
some impression « opinion you may have 
the evide 


mC 


mmh 

or lack of evidence. Otherwise, how could you discuss 

with your fellow jurors? All that you have in common with 
each other is what you have heard in this courtroom, ana 
it is that common basis upon which you m 


liberations. 


In this connection, I may point out that while 


it is your duty to discuss your 
with each other and listen to t s views, 
adhere to any conscientious opinion which you might 
and not give it up merely for the sake of unanimity. 
think there is anything can add to that. The law 
requires you to do ' best to convince your fellow 
e correctness of 
with an open mind 
iscientious 
that each of you 
I assume you are qoing to start unanimous. 
Unanimity comes from discussion among you, an exploration 
and a discussion 
lack of evidence on which 
is how unanimity is achieved. 
question reasonable 
it being in rtant read another definition 


was given by uc 4 whom I have great respect: 


n reason 
the evidence 

that appeals to your reason, to your judgment, 
common understanding and your common sense. 

such as would cause ‘you to hesitate 

importance in your daily li 

nor speculation. doubt that a juror m 


up to avoid the performance of an unpleasant duty. 


not sympathy for a defendant Tr repeat: 
Z t 


reasonable doub 


of reasonab] 
presumption of innocence. 
ls case 
that ti 
Oo prove anytaing. 
innocence continues 


ial and remains there 


a verdict of qi ty It his: right up to the 


7 


ion should include the proposition 


jovernment 


basis of reasonable 


In connection wi the presumption of irnocence, 


let me remind you of what told you when you were being 


selected and what I again emphasized ric 
the defendants had announc 
to the 
e€ir cases wit} themselves 


stand were exercising 


JInited States. 


they may have said had 


©-imes mentione 
1@ and you.One resu 
no concern wi 
defenda 
verd 
responsibility. ust you to deal 
to deal with any 
your verd; lay impose upon 


menti 


s no concern 


fendants, are not on triai 


o-conspirators 


to determine whet 


are guilty beyond 


not concer h anybox 


convicted. 


c — 
se whatever. 


exampie 


them was 


ication tnat eitner 


mmh 
to commit any I muc} the 
Nor with respect to Sorenson can 
viction for any purpose whatever. 
There is, however, a pecuiiar 
the situation with respect 
Both sides contend that the 
are relevant to the proble 
the present case. You \ recollect that 
about the details of s conviction during ! Garlan 
cross-examinat 
brought } \ Zir was familiar the 


€ 


leading the defendant ction based on tne 


tac Mr. Garland suggested n his cross-examination, 4 


Verzino had learned 


he case at bar 
The government, on the other hand 
iefendant seph Stas: s conviction for 


tion was known to Verzino, 1S an explanation 


him to assist in the Otvos froject, 


ch conviction suggests a 


business of heroin 
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nad the ability to co '% - ne neen 


It is for 


you to say 


But 


validity. 


has you may 


as any indication whatever 


s kind of 


h i 
nis 


serving 


connection, 


that no other 


wn 


one observat;i 


be 


may not 


ing 


wrongdc 


reasons why an 


~ hh 


consequence 


cnargea 


immaterial, 


under sent 


are 


wi fh 
Wea ae 


argun 


wh 


enc 


ents 


nave 


agent's 


~ = 


Oi 


concerned 


conspi 


defendant Joseph to have concely 


exploiting a certain contact 


in namely, 
Guidcelli, or the “Uncle,” wi 


9cevos is claimed 


done business. This conspira 


claimed 
to have been 


p 


tassi recru 


A 


Anthony 


France to mak arrangements with the 
It is also cl the defendant Sorenson when he got 


fendants Anthony Stassi and Canaries 


concerned with 


receiving 


been imported 


into 


States 


have n hatched 


Frenchman known 4S 


the only 


iefendants are charged. 


because you have hear 


imony about their illegal acts in which 


government's witnesses were concededly 


engaged 


ai 


the other of the defendants, 
except Alaimo, 


have been involved. However, 


y with the particular cons 


you have 


conspiracy 


absol 


jefenses might have 


Ti lek- r 
onauc pneen 


~+mor t 
@eni-2en 


na “+ 
ase Gsee 


re 


are three elements 


Las 


beyond 


cing entered 0 between two persons 


« Ga 


were enaqaage 


the narcotic laws of 


does not have 


necessar 


undertaking I 2ed all t r 


have to 


is necessary, nowever, i : each cons 


r whetner tne governme 


- wed wal 


that any o 1] ; 1 endants 


si 


became « 


AesIAN 
nvCUuUOiv 


™ 
s+ ate 
ta 
aa i 
= + 
a ¢ 
is - 
€ + 
veyo 
> 
é 


A 
4 
at 
, 

ta 

eas 
+ 
er 
+ 
+ 


ver 
ite 
@ 4 
+ 
2071 
r+ 
err 


i surse, as 
snd a reasona! 
i not concern 
i » as ¥ 
yourse.ive . 
sh as to 3atis 
hat he was awa 
tribute neroin 
wr 1A nar ‘a 
would not Aa 
necessaricy w 
vecessary, 
Inspiracy to m 
ana tnat > Ww 
ist tnat rimit! 
Ws s+ + > - 
whether you car 
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\ ibout tne 
Ff Lcred ' er Me 
i~96 
REPORTERS ATH 
Vv YORK. N Y - *9 2 


a | 


or 


4 - 
2DUL LO 


conspiracy 


of heroin; 


Nal 


context 


2s. 


ms5 


committ 


ance of 


you when I read the statutory 


do something in 
peculiarity of th 
agreement 


some step, 


September 
cemper:r, 


eptember, 


unlawful act 
spiracy by one of several co-conspirators 
act was in the reasonable contemplation « 
spirators, each conspirator 
t as the person who ac 


charge you 


wilful importation 


and the wilf 


nave veen 


membe 


rh 


wnose 


defendan 
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ee 


n they come back 

with them their personal 
in the jury room so t.ha 
jury room when tne 

(Jury excused.) 

MR. GARLAND: 
continue to be troubled by the who.e proposition 
items in the deal, particularly ! n your 
commented about 
in part 
Nesland 
it puts 
does Nesland wa 


what Perna thinks the Government t! 


how that agreement may af st his determinatio 


s;overnment 


sounds a little 


consideration oO 


that the Gover nm ants the truth; does he think 
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